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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Yeldon Glaes
Cistrioct Attorney

sth Judlelal Distriet
Texarkana, Texas

Dear Sir:

ninoety days.
to write yo
volve both pe

Have been hgquested by Judge Dalby
department\as “these questions inw

$sistant distriot ettorney
Flo4. There is, of course, a duly
-sd and hualified oounty attorney in cach of

”Questionas

£ I should be drafted into the Arny
as & privats would this oreate a
vacanoy in my office?

"2.. It I should zo into the Army with a
- aomaission would this changze the
status of the ahove question?

e LT
MiCATION t6 Ta BE CONSTRUED A% A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRBT ASBISTANT
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®3. If I should be drafted as a private in-
to the Army what would becoms of the
palary provided for ny office?
! .c. . O— o™
Opinicn Xo. 0=5039 of this department, addressed
to the State Comptroller, written by Attorney Ceneral Maan,
construes the holding of the Supreme Court of Texas in the
¢case of Cramor v, Sheppard, No, 80,7, deliverod Decerber 26,
1942 (State's Motion for Re-hearing overruled oft Jsnuary 20,
1943) not yet reported. Ve quote from Ceneral Mann'a opin-
fon as follows? ’ _

*%e assune that the members who have been
commisgioned officers, or have been enlisted mere-
ly in the ‘Army? ment{onad by you, contemplates
thu Amny of the United States as contradistin-~
guished from the Regular Aramy.

. "0n two previous occasions we have advised
you a8 to our view of the Constitution as related
to the status of men in the armed foroes who holad
office under the state government. Cur construoce
tion of the Constitution bms not been sustained by
the Supreme Court. In the oases of Carpenter v, ,
Sheppard Comptroller, 145 . W. (2nd) 562 and Cra=
mer v. Sheppard (not yot reported), the Supreme
Court has nlaced a vory liberal c¢onstruction on
Seotions 33 and 40, Article 16, of our Constitu~
tion s0 es to permit any person in the ermed i'oroes,
but not in the regular arced forces, Lo draw & Sale
ary both from the Federal government and the 3tate.
Our view of the Supreme Courtt's opinion is strength-
ened by the digsenting opinion of the Chief Justice
4n the Cramer cage when he seys: '

"1The majority opinion proceeds on the
theory that our Constitution exempts all those
in the armed foroes of the Upited States ex~-
capt members of the regular Amy.'!

M7e oan safely follow the Chief Justioce of A
our Suprems Court when bhe says what the majority
opinion in the Cramer case nmeans, )
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"The construstion of the Conatitution by
our Zudreme Court is the law, end wo are bounad
by such oonstruction. Therefore, we adviss you
to issue warrants to all persons about whom you
make inquiry.™ \

In opinton Ho. 0=5030 of this departmont we hald
that a odunty attorney who enlists in tho Army during the
proseat war and subgejuently becomes an officer in the Arnmy
of the United States does not vacate his office of couaty
attorney, baaing our holdlng therein on the Cramer v, Shepe
pard cuse.

Under the holding of the majority opinion of the
Supreme Court in tha Cramer v. Sheppard oasze we answer your
firast and second questions each in the negative, '

Article 5, Seotion 21, of our State Constitution
provides, in pert, as follows: ' S

%, « « The Legislature nay provife for the
election of distriot attorneys im such distriots,
ag may be deomed neoessary, and make vnrovision
for the compensation of district attorneys, end
.oounty attorneys; provided, district attorneys
shall reoceive en epnual salary of Tive hundred

tollars, to be paid by the -tate, snd saoh fees,
conriispions end perquisites as mey be provided
b! 18‘_\'30“ :

Bootion 1 of Article 3886f, Vernon'e Annotated Toxas
Civl)l Statutes, reads as follows:

"3gotion 1, From and after January 1, 1936,
in a)l Judleciel Tiatricts in this Stete tho Dise
triot Attorrey in each such Cistrict shall receive
Trom the State &8 pay for his services the sum of
Four Thousand Dollars (<4,000) per year, which
8nid Four Thousznd Dollars (£4,000) shall include
the Five Hundred Lollars {?500) salary pasr year
now allowed such Tlatriot Attorneys by the Constie
tution of this State; providing tiat in all Judi-
0ial Tistriocts in this itate composed of two (2)
or more oounties in one (1) of which such ocounties
there 18 a oity containing the population of not
lesg than ninety thousand {90,000) inhabitants’
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acoording to the last preceding Federal Census,
the Distriot Attorney of such Distriot shall re-
celve from the State es pay for his services the
sun of Five Thousand Five Hundred Dollars (35,500)
per year, which said Five Thousand Five Hundred
Dollars {45,500) srall inolude the Five Hundred
Dollars (500) ealary per year now allowed such
Distriot Attorneys by the Constitution of this
State., Such salary shall be paid in twelve (12)
equal monthly installments upon warrants drawn

by the Comptroller of Publio Accounts upon the
State Treasury, TProvided that nothing in this
Act shall be construed so as to deprive Distriot
Attorneys of the expense allowance allowed or which

may hereaftaer be aliowed by law," :

The cass of Spears v. Sheppard, 150 S. W. (2) 769
(Texas Supreme Court), construed Article 5850a, V. A, C. 3.,
prior to its amendment 1in 1941 by the 47th Legislature of
Texns. This cape held that said Article 5890a entitling all
officers and employees of the State and its subdivisions,
who are members of the lational Guard, to leave of absence
without loss of efficlency rating on ell days during which
they are required to engags in training without loss of pay
for the first twelve days of such leave of absence 4id not
apply to mombers of the Legisliature, but only to those em-
ployees who were members of the liational Cuard end whose
salary and tenure of office were fixed by the Legislaturs
and did not underteke to decal with constitutional officers
whose compensation was fixed by the Constitutlon. Ve quote
from the court's opinlon as follows:

*Respondent oontands that under the above state

ute the relator could draw pay for only 12 days
while absont fros the regular meetings of the Cene
ate, Ve think it is obvious that the above statute

is not epvlicable to members of the l.coislature.
By thet article the leziziature undertodk to Tresle
late the leavs of apseunca period of those eaployess
vho wore nembers of the atlonal Cuard and winose

salary and _tonure of orfice were fixed Dy the lesige
lature, and dia pobt undertake (o doal with Consti-

tutional oiiicers, whose conpensation was fixed b
the Constitution.” (Undersooring ours
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The Artiocle (5890a) was amended in 1941 by specific-
ally exempting manbers of the Leglielature from ite provisions.

It must also be borne in mind that at the time of
the Spears v. Sheppard deolsion this country was not at war,

" The District Attorney is a constitutional officer .
and at least part of hisg salary (9500.00) 4s set by the Con-
stitution. It is true that Artisle 16, Jeotion 10, of our
State Constitution euthorizes the Legislature to "provide for
deduotions from salaries of publio ofricers who may noglest
ihe porforrnance of any duty assigned them by lew", It is our
opinion, however, that any such deduction from salary of a
public officer, especially from a fized, definite constitue
tional sum, should be strictly oonstrued, and such power to
deduot should ve derived from sore plain, unanbiguous applie
oable statute and not be derived from & questionable or de=
batable c¢onstruction of a statute..
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Does Artiele 5890a, V, A, C, S,, whioh uses the ex-
' ; pression "on all days during whioh they shall be engaged in
field or ooast defenae training™ deal with actual war time
rilitary service? It is true that in wartime & soldler nmust
be trained but that is only inoidental to the main purpose of
bis servioe which in the final analysis consists of combat
and/or all msana necessary to annihilate the enemy. We hold
bere that Article 5890a, V. A, C. S,, has no epplication %to
{:ur situation as 4isclosed by the facts stated in your let-
Te :

{ We gather from the following languaget —

5 TP TR TN

", « a» Jdudge Dixon 434 not announce his
i resignation as district judge at the time he en~
teroed the ammy, nor did he publicly renounce his
- f claim to the offioce; but he did apecificolly waive

the compensation allowed & distrioct judre by law
R T e T e

while servins iy the arned Yorces. . « « e ooy
[ —— o

gafely &2sums that a pverson who holds a civil of-

fice, and who 135 natriotic enousn to temporarily

leave such ofiice cnd serve nis country in tine

of war, will bo natriotic ecnough to surrender such

eivil olfice it his mboence therefron stops the

functioning of such oifTice, Underacoring

ours)
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of the majority opinion of the Supreme Court that Judge Dixon
would have heen entitled to recelve his salary as District
Judge Af he had insisted upon same (whioch he did not} and
that it was a question to be left{ solely to Judge Dixon's
sepso of propriety aa to whether he wiould resign his office
end also a8 to whether he would forego the pay to which he
was entitled as Distriet Judge.

Yie eall your attention to Articls 327, Vernon's
Annoteted Texms Civil Statutes, whioch reads as follows:
"When any dlstriot attorney shell fail to

attend any term of the district court of any coune
ty in his district, the -distriot olerk of such
oounty shell certify the fact of such failure un-~
der hls official seal to the Comptroller, and une
loss some satisfaoctory reason for such rfajilure is
shown to the oonmptroller, such district attorney
shall receive no salary for the t¢ime that he has
8o falled to attend."

It {3 also our opirion in view of the Cramer v.
Sheppard cese that your being drafted into the Army of the
United States during wartime and being subjeot to the or=-
ders of such Army would comstitute "satlisfmotory reasoa”
undar Artiole 327, supra, for your fallure to atteond court
in the reapeotive counties of your distriot.

In answar to your third question in view of the
Cramer v, Sheppaerd oase it follows that 1t is solely a quese
tion of personal propriety for you to determine as to whather
you wish to hold your office and draw your 3alary under the
facts ptated, If you wish to hold the office and insist up-
on payment of your sslary it is our opinion that you are en~
titled under the law to receive same,

We onclose herewith coples of opinions Nos. 0-~5039
and 0-5020, also a copy of the majority and dissenting opin-
fons in the Oramer v, Sheppard case,

o Very truly yours
AFTROVED FEB 2%, 1943 ATTORNSY GENZRAL OF TEXAS

Finer ;sgggég;4f:(f41’1//// : : 5? :

ATTORNEY GENERAL Ym, J. Fannl

OP(NI‘ON
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